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The NAVigator - THURSDAY, JUNE 18, 2026

Landmark Supreme Court Decision Is A Game-Changer For

Investor Activism

The 6-3 ruling in ES vs. Saba eliminates activists' primary federal legal weapon, reaffirms
independent directors as the true guardians of CEF shareholders, and could open the door to
a new wave of listed closed-end fund launches.

Chuck Jaffe, in this episode of The NAVigator podcast, interviewed Ken
Burdon, Partner in the registered fund practice at Simpson Thacher &

Bartlett. Chuck and Ken discuss the Supreme Court's recent ruling
against activist investor Saba Capital, a decision that could have a

chilling effect on shareholder activism in the future. Burdon says the
decision removes a key path based on the Investment Company Act of
1940 that activists took in pursuing cases over fund fees and structure.
It doesn't stop the activists from pursuing cases, but makes it harder to

do so, forcing them into state courts. Critics of activism have long held

Kenneth E. Burdon

Partner that professional arbitrageurs used federal courts to pressure closed-
Simpson Thacher & Bartlett

end funds into transactions that benefit activists' short term profit
agenda at the expense of the long-term returns and investment
objectives that the majority of investors pursued when buying into a
specific closed-end fund.

IN THIS EPISODE

—  Activist positions above 5% create conflicts

—  The Supreme Court issued a 6-3 ruling in of interest under the ICA

FS Investment Corporation vs. Saba Capital

Management . . :
—  The SEC is reaffirmed as the primary
—  Section 47(b) of the ICA does not grant regulator of the fund industry
activists a private right of action against L.
fund governance decisions — Activism in CEFs may adapt through state

court actions or proxy campaigns rather

—  Activists used federal courts to pressure than meaningfully decline

CEFs into short-term transactions at the e
expense of long-term shareholders —  Reduced litigation risk is reigniting interest
Governance disputes now belong in state in listed CEF IPOs, including one of the
court, not federal court largest launches in years

— Independent directors are the ICA-
mandated fiduciaries protecting all fund
shareholders
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The discussion is educational in nature and intended to help investors and advisors better understand
the tools, trade-offs, and data points involved in evaluating income-focused strategies.

EXPLORE THE DATA REFERENCED IN THIS INTERVIEW:

— Free CEF & BDC profile pages: cefdata.com
— 40+ CEF & BDC indexes: cefdata.com/index
Powered by CEFData, offering transparent data on U.S. listed closed-end funds, BDCs, interval funds, and ETFs

If you own closed-end funds or business-development companies, you may be overlooking
discount shifts, leverage changes, sector rotations, earnings resets and more. A focused portfolio
review from CEF Advisors will review positioning and help identify risks while uncovering potential
opportunities across your holdings, schedule a conversation at CEFData.com/contact. Results will

vary.

THE CONVERSATION

CHUCK JAFFE

We're talking about a Supreme Court decision that could reshape activism in closed-end funds
forever with Ken Burdon, a partner in the Registered Funds Group at Simpson Thacher & Bartlett,
welcome to The NAVigator.

This is The NAVigator, where we talk about all-weather active investing and plotting a course to
financial success with the help of closed-end funds. The NAVigator is brought to you by the Active
Investment Company Alliance, an industry organization representing the entire closed-end fund
business from investors and users up to fund managers, sponsors, and creators. If you're looking for
excellence beyond indexing, The NAVigator will point you in the right direction.

Today it’s pointing us in the direction of some news that broke recently, with a recent Supreme Court
decision that could dramatically change the way activist investors approach closed-end funds, and
we’re doing it with Ken Burdon. He’s a partner in the Registered Funds Group at Simpson Thacher
& Bartlett, you can learn about the firm at STBlaw.com, but they have a white paper that they wrote
up on the decision that was made in mid-June, and it’s linked up in the show notes for today’s
episode, so you can directly to more information on what we are discussing.

You also can learn more generally about closed-end funds, interval funds, and business-
development companies at AICAlliance.org, that’s the website for the Active Investment Company

Alliance. Ken Burdon, it’s great to have you back on The NAVigator.

KEN BURDON
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Well, thanks, Chuck. Thanks for having me back, I'm excited to be here to talk about the FS vs. Saba
case.

CHUCK JAFFE

Yeah, this is really big breaking news in the closed-end fund space, which is why the general public
has not heard one word about it, but even in the closed-end fund industry, I think people heard
about it but they don’t necessarily know the nuances and the potential impact. So lay the case out,
explain what was happening and what the decision was, and we’ll go from there.

KEN BURDON

Yeah, sure, happy to. So as I think most in the closed-end fund world know, Saba sued a variety of
Maryland-domiciled closed-end funds a few years ago alleging that their opt-in to the Maryland
Control Share Acquisition Act violated the Investment Company Act. That case went to a decision
on a summary judgment motion with the Southern District of New York, importantly the lawsuit
was filed in federal court in the Southern District, that court held that the opt in to the Maryland
Control Share Acquisition Act violated the Investment Company Act.

The fund defendants appealed, the Second Circuit upheld the Southern District of New York, and
then the fund defendants appealed further to the Supreme Court. Not on the substance of the issue
but on a procedural point, which is whether the Investment Company Act authorized Saba to bring
that claim under the Investment Company Act in federal court to begin with.

That’s where we get to Section 47(b), which you will hear a lot of as we’re talking about this, Section
47(b) is a section that says, “Contracts are unenforceable by either party if they violate any provision
of the Investment Company Act,” and the question is whether a private plaintiff can sue to invalidate
contracts that allegedly violate the Investment Company Act. So that’s how we got here and that’s
what the Supreme Court was looking at, whether that private right of action existed in the first place.

CHUCK JAFFE

When we started this interview I said, “This case could affect activism in closed-end funds forever.”
From everything you said and everything I know, I think that’s the right description, but am I right
about that? How big a game-changer is this?

KEN BURDON

I think it’s a big game-changer, because the majority opinion in the case is important to the entire
fund industry because it confirms that Congress empowered the SEC as the primary regulator of the
fund industry and fund managers. So those constituencies can now build their businesses around a
rationalized regulatory framework, that it’s not at risk of significant disruption through private
litigation in federal court.
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And so then let’s take a little bit of a step back, which is that disruption could have existed if this case
went the other way, because funds are externally managed entities that operate through a series of
contracts. Not just closed-end funds, open-end funds to ETFs. The ruling confirms that private
litigants can’t disrupt fund businesses by alleging those contracts are unenforceable because they
allegedly violate some provision of the Investment Company Act.

So this provides important certainty to fund managers that they can look at the body of law that the
SEC has developed over more than 80 years and be confident in their business arrangements and
their compliance with the law. What this doesn’t do though is it doesn’t foreclose private plaintiffs
from continuing to bring the types of cases that they’ve brought for a long time, which are excessive
fee suits under Section 37(b) of the Investment Company Act; but it does require them to queue to
the established framework of Section 36(b) claims and to not seek to pursue what are fundamentally
those excessive fee claims through other less tested and more disruptive fees.

So when we’re talking about what the broader impact is, the broader impact is the court looked at
the Investment Company Act and said, “Hey, you have an express private right of action here and
we're not going to go imply a private right of action that could be incredibly expansive when there
just wasn’t enough evidence in the text of the statute to do so.”

CHUCK JAFFE

From the perspective of corporate activism, does this hamper, hinder, or end the actions that are
cloaked under, “You got high fees,” but what they really are is, “You got a wide, wide, wide discount
and we want to profit by narrowing it, so we’re going to put pressure on you to narrow it”?

KEN BURDON

What it does is it forecloses the principal avenue by which activists have sought to use federal courts
to pretty easily pressure closed-end funds into transactions that benefit the activist’s short-term
profit agenda at the expense of the long-term returns and the long-term investment programs that
a vast majority of closed-end fund investors sought by investing in the fund in the first place.

Now I said it forecloses a principal and easy avenue, because the strategy has been sue in federal
court, move for summary judgment, just have a decision on the law, right? As opposed to getting
into discovery, getting into more expensive types of litigation. So what this does is it takes that
straight federal avenue away, it says, “Look, if you’re going to go pursue governance related claims,
go pursue them in state court,” which is kind of where they belong.

So can the activists still bring cases? Yes, they can still bring cases. Could they still allege that a
contract is unenforceable because it violates the Investment Company Act? Yes, they can still do
that, but they have to do it pursuant to a claim that they were entitled to bring. Typically something
in state court such as the allegation of breach of fiduciary duty, some type of common law fraud,
state securities law claims, claims around more traditional corporate governance theories rather
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than this direct, “I'm going to sue you under the Investment Company Act for violating the
Investment Company Act.”

CHUCK JAFFE

I have talked to some activist investors who were saying before this they felt they were seeing a
decline in activism, in part because there was better governance, in part because of various things
that were going on in the industry. Since this forecloses that primary avenue that Saba was using
and maybe one or two others were following as well, do we wind up seeing activism dramatically
reduced, in your opinion?

And does this mean, and this is the part where I know you can’t give me the legal opinion, but for
anybody who’s an investor, who says, “Yes, I'll buy a fund with a wide discount and hope that maybe
that’ll happen,” as an investor go back to buying it mostly because it’s got a good payout, it’s got
whatever, the activism pile is not going to be one you get to jump in much more likely than in the
past?

KEN BURDON

Yeah. I mean, it’s an interesting point you make, Chuck, because I do also feel that what we saw over
the course of the past five to eight years has slowed down and there’s less of the proxy fights, there’s
less of the litigation than we’ve seen over the course of the past, like I said, five to eight years. So
does this contribute to really taking those types of strategies off the table? I think it contributes to
taking the ease of those strategies off the table when it comes to litigation as a threat.

Because how this litigation was pursued, the cost benefit analysis changes when instead of going into
what, I think, was largely viewed as a friendly federal district court and federal circuit, you’re going
to have to go make your argument to the Maryland courts or the Delaware courts that their corporate
governance framework for some reason does not work for this type of entity. And I think that’s
fundamentally less of a simple summary judgment legal question as opposed to more of a policy and
fact finding question which, again, it’s more expensive than litigation.

CHUCK JAFFE
If I take the side of the activists for a moment, one thing that activists say is they make funds function
better, they make management stay on point, be tight with what they’re doing, et cetera. Is there a
reverse fallout to this as well if you don’t have a watchdog on the alert? It’s easier to get a fox in the

henhouse, or whatever analogy you want to put into it, is there any chance that as an investor I
should somehow be more worried that this will lead to a more relaxed, less efficient management?

KEN BURDON

I would submit that investors should look to who the SEC and Congress has given the watchdog role
to, which are the independent directors of closed-end funds, and all registered investment
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companies. That is their role, they are super independent, they’re not just NYSE-listed company
independent, there’s a long provision in the Investment Company Act detailing the type of
independence that independent directors need to have, which includes not even holding one security
issued by the advisor or its parent company, so there is a very high standard of independence.

Going back to one of the themes of the court’s opinion here, the SEC and Congress have created a
regulatory structure that has worked for over 80 years, and in that regulatory structure, outside the
SEC, it’s the independent directors who are looking out for the shareholders at large. I would submit
that you don’t need to have a concentrated vocal minority shareholder who is self-interested trying
to act in that role.

Because even the Investment Company Act recognizes that a concentrated minority position in the
Investment Company Act, so anything over 5%, makes you an “affiliated person” of the investment
company, and that imposes somewhat Draconian restrictions on how you can deal with the fund.
Because the judgment in the statute is that that type of affiliation and that type of self-interest makes
you not suited to look out for the interests of all the shareholders.

CHUCK JAFFE

Now I want to talk about your interest. I mean, your interest in that you're a partner in the Registered
Funds Group at Simpson Thacher, so you’re involved in all the fund law and all the things that
happen.

Is one of the impacts here, and again, this is not something that you can tell me from the court
perspective, it’s just yours on the business, we’ve seen more interest in closed-end funds, we’ve seen
companies coming into the business thinking about it, does this make it more likely that we’re going
to see that pick up steam?

In other words, was the threat of activism being done the way it was done, the way it probably will
not be done going forward because of this, make it that we will see more investment companies that
have maybe thought about it but haven’t gone through with it start issuing closed-end funds?

KEN BURDON

I hope so, Chuck. I mean, we saw one of the biggest listed closed-end funds ever launch recently, it
shows that you can still sell a listed closed-end fund. And I think when managers are looking at the
cost benefit of whether to do a listed closed-end fund versus do a tender-offer fund or an interval
fund, or perhaps one of the retail companies that are sold more to higher net worth folks, it kind of
brings the listed closed-end fund back into the conversation, and perhaps this is the first plank in
getting the listed closed-end fund back in the conversation.

Because the last thing any of the managers or my clients want to do is put a lot of upfront money and
investment into a listed closed-end fund, then it immediately comes under attack a year, year and a
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half after it’s been listed, before they’re even able to execute on it and show that long-term portfolio
potential.

CHUCK JAFFE
Last question. The Supreme Court has ruled, there’s not a reason to expect this decision, for any
reason, gets overturned in any sort of short order, is there?

KEN BURDON
No, I don’t think so, you had a 6 to 3 majority. The interesting part about the case, which T won’t
really go into that much, apart from the Investment Company aspect of it, is the dynamic about how
statutory interpretation should be done by judges. There’s a healthy debate about that in this case.
And T think outside of our little corner of the world, that’s what this case is going to be more

interesting to the academics about, is how it just plainly contrasts two different approaches to how
you look at what a statute means.

I don’t think you’re going to see this case come up and be overturned anytime soon. And it is, again,
just another case in a long line of cases that stretches back 25 years dealing with this particular issue,
in terms of how you interpret a statute.

CHUCK JAFFE

Ken, really interesting stuff. Not the most exciting subject, but you made it pretty exciting for us to
talk about today, thanks for joining me on The NAVigator.

KEN BURDON

Thanks for having me again.
CHUCK JAFFE
The NAVigator is a joint production of the Active Investment Company Alliance and Money Life

with Chuck Jaffe. And yeah, that’s me, I'd love it if you’d check out my hour-long weekday show on
your favorite podcast app or you can go MoneyLifeShow.com. To learn more about closed-end funds,

interval funds, and business-development companies, go to AICAlliance.org, the website for the
Active Investment Company Alliance.

Thanks to my guest Ken Burdon, he’s a partner in the Registered Funds Group at Simpson Thacher
& Barlett, which is online at STBlaw.com. You can go there for more details, but better yet, look at
the link in the show notes for this episode of The NAVigator and you’ll get directly to the firm’s write
up on the case we’ve been discussing.

The NAVigator podcast has something new for you every Friday, except for a holiday week like this
one when we’re out on Thursdays, so make plans to join us again next week. Make sure you don’t
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miss an episode by following along on your favorite podcast app. Have a great holiday and we’ll see
you again next week. Until then, happy investing, everybody.

Click the link below to go to the home page of Active Investment Company Alliance to learn more:
https://AlCalliance.org/

Disclosure: This content is provided for informational and educational purposes only and is
intended solely as a summary of the views expressed. The opinions expressed are those of the
speakers and/or presenters as of the date of the content, are their own opinions, may not be the
opinions of AICA and are subject to change without notice.

The information contained herein should not be construed as investment advice, a
recommendation to buy or sell any security, or an offer to provide advisory services.

References to specific securities, sectors, investment strategies, or market conditions are for
illustrative purposes only and do not constitute investment recommendations. Any discussion of
investment strategies may not be suitable for all investors, and there can be no assurance that any
strategy will achieve its intended objectives.

Listed closed-end funds (CEFs) and business development companies (BDCs) trade on exchanges
at prices that may be above or below their NAVs. There is no guarantee that an investor can sell
shares at a price greater than or equal to the purchase price, or that a CEF’s or BDC’s discount will
narrow or be eliminated. Non-listed closed-end funds and business development companies do not
offer investors daily liquidity, but rather on a quarterly or semi-annual basis, often on a small
percentage of shares. CEFs often use leverage, which can increase a fund’s risk or volatility. The
actual amount of distributions may vary with fund performance and other conditions.

Past performance is not indicative of future results. All investments involve risk, including the
possible loss of principal. Forward-looking statements, expectations, and projections are
inherently uncertain, and actual results may differ materially from those discussed.

This content does not take into account the specific investment objectives, financial situation, or
particular needs of any individual investor. Prospective investors should consult their financial,
legal, and tax advisers before making any investment decision.
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